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No. 498.

IN THE

U. ^. Giiicuit Court of Appeal?

NINXH CIRCUIX.

The United States of America, Appellant,
j

vs.

Gin Fung, Appellee.

Appealed from the Circuit Court of the United States for the

District of Oregon.

BRIEF OF APPELLANT.

This is an appeal from an order of the Circuit Court of

this district discharging the appellee from custody upon a

writ of habeas corpus. Gin Fung, appellee herein, is a sub-

ject of the Chinese empire, and arrived at the Port of Port-

land, in the State of Oregon, on the fourth day of July, 1898,

and made application to Hon. Thomas J. Black. Collector of

Customs for this district, for permission to land in the United



States as a merchant, claiming to be a member of the Young

Wah Tong Comjjany, Chinese merchants in the City of Port-

land. A hearing was accorded him by the said Collector of

Customs, whereat he produced Cj. W. McCarver and George

Myers, two white witnesses, who were sworn and examined

by the said Collector of Customs, and the evidence of said

witnesses being unsatisfactory, the said Gin Fung was. by-

said Collector of Customs, denied admission to the United

States, and remanded to the steamer, to be taken hence to

China. No appeal from said decision was taken or requested,

but on the eleventh day of July, 1898, one Wong Done Seid

filed a petition for writ of habeas corpus in the Circuit Court

of the United States for the District of Oregon, on behalf of

the said Gin Fung (page 3, Record), wherein he alleges his

merchant character and his application for admission to the

United States, and further alleges as follows: " That in said

month of November, 1896, he went to China for the purpose

of business, intending to return to Portland; he on or about

the first day of July, 1898, returned from China, arrived at

Astoria, in this state, and was therefore arrested by the Hon.

Thomas J. Black. United States Custom Inspector of the

District of Oregon, on the charge of being a Chinese laborer

and unlawfully within the United States, who. after a certain

hearing, ordered him deported back to China."

That upon said petition Circuit Judge ordered a writ to

be issued returnable forthwith.

In order that the steamer might not be detained from her

return trip to China, the master of the vessel which was at

Astoria at the time of the service of the writ turned the cus-

tody of the said Gin Fung over to one J. W. Hare, who made

the return (page 5, Record), and thereafter a supplementary

return to said writ (page 9, Record). A motion was inter-

posed by United States Attorney to quash the writ on the



groundof the insufficiency of the petition, which motion was

on the twenty-second day of July overruled by the Court,

whereupon petitioner filed an amended and supplemental

reply (page i8 of Record). And on the twelfth day of July

the cause was referred to Edward X. Deady to take the testi-

mony and report to the Court his findings of fact and conclu-

sions of law (page 6, Record).

There are two questions of fact for the Appellate Court to

consider. First, was there such a hearing accorded the peti-

tioner as contemplated by the statute. Second, does the evi-

dence establish the fact that he was a merchant in the City of

Portland prior to his departure to China.

In order to determine these propositions it will be neces-

sary to examine a portion of the testimony taken before the

referee upon these two points. :Mr. G. ^^^ McCarver, a wit-

ness adverse to the government, was called on behalf of the

petitioner (page 48 of Record), and I quote from his testi-

mony (page 50 of Record) as follows:

'' O. ^^^ere you present during the examination that was
" had before Mr. Jossey, Chinese Inspector, in reference to

" this man landing, on or about the eighth dav of this month,

"July?

" A. I was up in the office.

" O. How did you come to go there?

" A. I went down there to swear—I went with Mr.
" Myers—George T. Myers' son.

" O. Who asked you to go?

" A. Some Chinaman asked me to go.

" Q. Gin Fung?

"A. No. sir; he is in the firm of Young Wah Tong.

" Q. \\'hen you arrived there who did you see?



"A
"Q

"A
"Q

"A
"Q

"A
"Q

"A

I saw this man here, Mr. Black, and Mr. Jossey.

Where was this that you saw them?

Down there in the office on First street.

What office?

Mr. Black's office—custom office.

And how long were you there?

Fifteen or twenty minutes.

Who examined you while you were there?

Air. Black swore Mr. Myers and myself at the same
'' time and Mr. Black excused himself and w^ent into the

" other room and was talking with some gentlemen—his

" clerks or somebody.

" Q. And then Mr. Jossey proceeded with the examina-

" tion, did he?

" A. Yes, sir.

" O. Did Mr. Black say anything before he left the room
" as to Mr. Jossey conducting the examination?

" A. He told him to go ahead with the examination.

" Q. Your examination was then had before Mr. Jossey?

Yes, sir."A.

(page 51 of Record):

" Q. W^ho asked Mr. Myers the questions that were

" asked him?

" A. Mr. Black started and then excused himself and

" went out of the room, and Mr. Jossey finished with him
" and me also.

" Q. How long did Mr. Jossey examine you and Mr.

" Myers?

" A. Not a great while; not over ten or fifteen minutes."
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* * * * Cross examination.

" Q. Did you say Mr. Black administered the oath to

" you?

" A. Yes; to he and myself at the same time.

" Q. What did he say to you?

" A. He asked us to give the truth, and nothing but the

'' truth, etc.

" Q. What did he say to Mr. Myers?

" A. Well, he asked him if he was acquainted with the

" Chinaman and who he is, and he told him he was a son of

" George T. Myers.

" Q. Asked him if he knew this man, and how long?

" A. Yes; he said for quite a number of years; he used

" to work in the cannery.

'.' Q. And what other questions did he ask him?

" A. He asked if he had seen him in the drug store, and

" he said he could not tell how long since he had seen him.

" He testified that he had seen him standing in there, and

" said he had not seen him a year prior to that."

* * * * (page 53, Record.)

" Q. And you say Mr. Black did not ask you any ques-

" tions at all?

" A. Not any more than s\\ earing me, he asked me to

" tell the truth and something to that efifect, at the same time

" he did Mr. Myers.

" Q. (By the Referee.) You are asked whether Mr. Black

" asked you any questions or not?

" A. He did not ask me any questions at all. I answered

" that.

" Q. Are you positive of it?



"A. I said 1 am not positive of that; I don't think he

" asked me any questions aside from swearing me.

" Q. Was Mr. Black present at the time these cpiestions

" were being asked?

'' A. Not all the time; he was out in the other room.

" Q. How far away?

" A. In the next room; just through the door.

" Q. Was he or not within hearing distance of the exam-

" ination?

" A. Well, I don't think he was over twelve or fifteen

" feet away."

* * * * (page 54 of Record.)

" Q. But he was within hearing of the examination?

" A. Yes, I guess he was."

Walter Bleick sworn on l)ehalf of the government, page

62 of Record. Questions, page 63 of Record.

" Q. Were you present at the pretended examination

" made at the custom-house, rejecting the rights of Gin Fung
" to land off from the steamer 'Braemar' on the first of July?

" A. Yes, 1 was there."

" Q. Now, how was that examination conducted? Just

" tell the Court, the Referee here, just how it was conducted,

" in your own way?

" A. I went down there with two gentlemen, one by the

" name of Myers, and one by the name of McCarver, and the

" Chinaman, Gin Fung, was there, and he was there, Don
" Side, and that Chinaman (referring to another sitting in the

" room), and the examination was made with Mr. Jossey ask-

" ing questions.
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" Q. AMio swore the witnesses?

" A. Mr. Black, and one Mr. Myers was examined and

" his testimony was not achnitted— I don't know whether it

" was admitted; it was of no account because he had not

" known the Chinaman for quite a length of time; and then

" McCarver was examined.

" Q. Now what about the examination. Did Mr. Jossey

" ask questions; that is, where was he in the room; wdiat was

'* his position, was he lying down on the lounge?

" A. No, I was on the lounge myself.

" Q. Now just tell what position and attitude Mr. Jossey

" occupied?

" A. Well, during the first part of the examination Mr.

" Black was at his desk, Mr. Jossey was sitting by the window
" on the south side of the office, and I and Mr. McCarver and

'' Mr. Myers were on the lounge—shall I tell who else was

" there?

" Q. If you know?

" A. Mrs. Willett was there, and Ed Mays was there,

'' and Charlie Lappeus was there; I think he was there part

" of the time, and then they proceeded with the examination.

" Q. Now, did Mr. Black, after he swore them—did you
" see him leave the room and go out, excuse himself?

"A. He went out, 1 believe, to answer the 'phone; I

" have a recollection that he went out and some one asked

" him to answer the 'phone.

'' O. And during the time he was out who asked the

" questions?

" A. Mr. Jossey."

" Q. What kind of an attitude did Mr. Jossey bear as

" towards these witnesses in the course of the examination?
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" A. Oh, he addressed them.

" O. Well, his demeanor?

" A, Well, he was sitting- on a chair slightly forward.
<

" had a paper in his hand.

" Q. Asking- the questions? In sort of a stern way?

" A. Well, 1 don't know whether he was or not; a good

" deal the way he looks now. I did not look at him at the

" time.

" Q. Well, after the testimony was taken, what, if any-

" thing, was said regarding the disposition of the case; was

" anything said?

" A. Nothing was said,

" Q. Nothing was said either by Mr. Black or Mr.

" Jossey?

" A. No.

" Q. What, if any, opportunity was given to produce

" additional testimony?

" A. None at the time.

" Q. When did that come up?

" A. I 'phoned Mr. Black in the afternoon of that same

'' day asking him what disposition he was going to make of

" the case.

" O. What case?

'' A. Oh, this case, Gin Fung; and he said there was only

'' one witness examined and they could not do anything, that

" is what I understood him to say, and I asked him if I could

" produce any more witnesses, and he said, well, if I got them

" down there before 4 o'clock.

" Q. That afternoon?

" A. The way I remeniber it—and, well, I could not get

" down there, so 1 found the witness and went down to the



" boat that night, that same night, and I understood that Mr.

'* Jossey was down to the l)oat.''

* * " * (page 66 of the Record.)

" Q. For what purpose did yon go down to the boat that

" night?

" A. To have this witness examined. •

" Q. What witness?

" A. Mr. Jackson.

" O. Did you find Mr. Jossey there that night?

'* A. Xo, I understood he had just left.

' Q- ^^ hat (Hd you do in reference to this witness?

" A. That was all I did that night. I went down to the

" custom-house the next day with the witness and I went

" into the hall there, and 1 met Mr. Lappeus and asked him

" if they were in the office, and he said yes, they were engaged

" at present, so I and the witness waited outside; that w-as in

'' the morning, next morning; and Mr. Jossey came out of

" Mr. Black's office, and I mentioned to him that I had an-

" other witness.

" O. Was the witness with you?

" A. Yes, he was right by me.

" O. White man?

" A. Yes.

" Q. State his name.

" A. A Mr. Jackson.

" Q- W hat are his initials?

" A. A. B. Jackson. And I asked him if I could produce

" that witness, and he said yes, and I said when, and he said

" pretty soon—well, he said shortly; I understood him to say

" shortly; and then made some remark about that that was
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" not the ])roper thing" for a yoimg man to do, come down
" there and swear to Chinese landing.

"Q. Who said that?

" A. Mr. Jossey.

" Q. That was out in the hall, was it not?

" A. Yes, sir.

" Q. Well, what else?

" A. He said that the Chinaman was a laborer, he could

" tell from his hands, and that he worked at canneries, and

" he also mentioned that they were going to arrest a man that

" morning for offering false testimony, and so I did not say

'' anything.

" Q. Did he say anything about a young man casting a

" shadow on himself?

"A. He did say that he did not want to see a young man
" cast a shadow over his future reputation, or something to

" that effect. So we left."

" Q. (By the Referee.) Was that before or after this time

" in the Collector's office at the examination?

" A. That was after that.

" Q. How long after?

" A. Next day."

''
''' * * (p^ge 68 of Record.)

" Q. You say Mr. Jackson was with you at the time Mr.

"Jossey made those statements to you; is that correct?

" A. Yes.

" O. Why did Mr. Jackson not go in and offer his testi-

" mony?
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" A. Well, I don't know. I did not feel like taking him

" in under those circumstances; he was not positive he knew

" the Chinaman, and it was not the usual custom to look at

" the picture of the Chinaman, and after that we came down
" stairs, and he did not want to testify under those circum-

" stances.

" Q. After this conversation with Mr. Jossey that they

" were going to arrest a man that morning for perjury, and

" that a young man should not cast a shadow upon his char-

" acter in a case of this kind?

" A. No, he said he did not want to be arrested or even

" take the chances.

" Q. Were you representing some one down at the cus-

'* tom-hotise at this examination?

" A. Yes, I understood I was representing Don Side's

" part of the case.

' Q. In other words, Don Side requested you to go?

Yes.

To represent the petitioner?

Yes, to represent the petitioner.

Were you permitted to examine the witnesses down

"A
"Q

"A

'' there

" A. Well, I was not exactly told not to, but I started to

" question Mr. Myers, and I thought perhaps he was just

" asking how- long he knew the Chinaman, and he could not

" swear positively how long he knew him prior to his de-

" parture.

" O. Knew him as a laborer, or what?

" A. A merchant; he said that he had never worked in a

" cannery as I understood it, and 1 was going to ask him
" some questions, and Mr. Jossey and Mr. Black started in

" talking, so I desisted.
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O. Did the stenographer read (ner any of the testi-

" niony taken while Mr. Black was out of the room?

" A. I don't think she did.

'' Q. How many questions, if any, did he ask the witness

" Myers, for instance?

"A. Well, 1 will tell you; Mr. Black swore the witness,

" the way I remember it.

" O. Which witness?

" A. Why, he swore Mr. Myers first, if I remember cor-

" rectly.

" Q. How many questions did he ask Mr. Myers?

" A. Why, immediately after he swore Mr. Myers he left

" the room a few moments after that.

" Q. When did he return?

'* A. Why, he was there during the first part of Myers'

" examination, and I don't remember exactly when he did go

" out, but he was out a good deal of the time; he went out

" just once and then came back.

" Q. How many questions did he ask Mr. Myers?

" A. Not very many.

" O. W^ho do you mean In- him? (By Referee.)

" A. Mr. Black. (By Mr. Schnabel.)"

* * * * (page 70 of Record) Cross examination.

" Q. Who employed you to go down there, Mr. Bleick?

" A. This man Don Side; he asked me to go down there.

" Q. To represent the Chinaman?

" A. Yes.

' Q. To secure his landing?

" A. Yes, sir.

" Q- ^^ hen and where was }'OU employed; how long be-

'• fore the boat came in?
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" A. Before the boat came in, 1 don't know the exact

" time the boat came in; about two days before; I asked Mr.

" Black the day before that when he could hold the exam-

" ination."

* * * * (page 72 of Record.)

'' O. Did you observe anything in Mr. Jossey's conduct

*' that was unbecoming of an of^cer, as Chinese Inspector, at

" that time?

" A. No. 1 did not notice anything; he looked consider-

" ably to me as he does now; he did not have a coat on.

"Q

"A

"A,

"Q

"A

He did not look fierce or anvthing-?
fc>

He did not to me, any more than he does now.

He does not seem very fierce to you now?

No.

He did not then, either?

No, sir.

Questions he directed to the witness were not in a

" rough or insinuating manner, were they?

" A. Nothing more than the way he looks now.

" O. In his language he was not severe, coarse or insin-

" uating, was he?

" A. No, it did not appear so to me.

" O. You had no criticism to make of Mr. Jossey at the

" time, did you?

" A. No, not regarding what he said; he did not frighten

" me; I did not ask any of the witnesses whether he frightened

"them or not; he was just like he is now: he might terrify

" some people.

" Q. You say Mr. Black asked Mr. McCarver some sim-

" ilar c[uestions he asked Mr. Myers?
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'* A. Mr. Myers, I understood, was excluded from the

" examination entirely, and his testimony was not considered.

" O. You don't mean to sj^v he was excluded from the

" examination.

" A. Well, from testifying he was; he te.stified he did not

'' know as to w hat date—that he could not swear whether he

" kne^v him a year or two years prior to his going away.

" O. You mean by that his testimony was unsatisfactory

" to the Collector?

" A. Yes, sir."

Bert Jackson, witness on behalf of the petitioner, page 80.

* * * * (page 81 of Record.)

" Q- When you went down on the ninth of this month
*' for the purpose of identifying him (meaning Gin Fung),

'' who did you meet at the custom-house?

" A. The Inspector, Mr. Jossey.

" Q. This gentleman standing here?

" A. Yes, sir.

" Q. Who was with you at the time?

" A. Mr. Bleick.

" Q. Did you have any conversation or did Mr. Bleick

" have any conversation in your presence?

" A. Mr. Bleick had the conversation.

" Q. Tell the Court what that conversation was.

" A. Well, I overlooked part of it—not all of it; I was

" standing behind Air. Bleick.

" O. Tell what you heard.
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" A. 1 heard Mr. Jossey say he did not want the young

" man to cast any shadow upon his reputation, future reputa-

" tion; that he did not—that he did not Hke to see him go in

" there and be examined in relation to these Chinamen ; so I

" did not want to go in there and lay myself liable for a China-

" man; so I did not go.

" Q. What else did you hear him say?

" A. That is all.

" Q. Do you remember hearing him say anything in

" reference to arresting some person that morning?

"A. Yes, I heard that; he said that there would be a

" man arrested that morning for swearing false, and that was

" the reason I did not want to go in there, because he made
" that assertion.

" Q. After he made this statement did you go in and

" testify?

" A. No, sir; I did not.

" Q. What w'as your reason for refusing to do so?

'* A. As I said before, 1 did not want to lay myself liable

" for a Chinaman, and because Mr. Jossey made that state-

" ment.

" Q. Was Mr. Black, the Collector of Customs, there at

" that time?

" A. Yes, sir.

" O. Where was he?

" A. I did not see him.

" O. Was he present at the time the conversation took

'" place?

*' A. No, sir; he was not."

* >:- * * Cross examination (page 83 of Record).

" Q. How old are you?
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" A. Eighteen years.

" Q. What were you occupied at during 1895 ^^^ 1896?

" A. 1895 I was not doing anything; I used to go over

" and see Walter when he was in the law office. I live on the

" EasL Side—we used to go down around the Chinese mer-

" chants.

" Q- What did you go down there for?

" A. More curiosity than anything else.

'" Q. How often would you go down there?

" A. Three or four times a week.

" Q. Why did you go? How often did you visit this

" drug store?

" A. I used to go there more than any other place, prob-

" ably a couple of times a week.

" O. What for?

" A. Well, 1 knew Charley Long down there wdth Wal-

" ter and talked with him.

" Q. Did you associate with Chinamen?

" A. No, not exactly.

" Q. Buying lottery tickets?

" A. No, sir.

" O. You say you visited this place as much as three

" times a week—for how long?

"A. Probably since 1895, ^^ ^"^ *^^^' sometimes I

" would not go there for two or three weeks, then I w^ould go

" there three or four times a week.

" Q. How many times would you say you visited that

'' place during 1895.

" A. Seventy-five or one hundred times.

" Q. How many times during 1896?

" A. About the same.



" Q. Seventy-five or oi e hundred times?

" A. Yes.

" Q. Then yon have visited the place during the years
" 1895 and 1896 from one hundred and fifty to two hundred
" times?

"A. I should say so.

" Q. How long since you have been there?

"A. I have not been down there for about two weeks.

" Q. Do you still continue to visit that place?

" A. I go there, yes; to see Charley Long.

" Q. How long would you remain there when you went?

" A. Fifteen or twenty minutes or half an hour.

" Q. Did you ever have any conversation with this man?
" A. I have talked to him.

" O. Did you ever have any conversation with him?
" A. Yes.

" Q. Do you talk the Chinese language?

A. Ao, sir.********
" Q. \\'ould you speak English to him now as you did

"then? -

" A. I would say hello.

" Q. Was that all the conversation you had with him?
" A. Xo.

" Q- ^^'hat other conversation would you have?

" A. Same as I would with any Chinaman; just speak to
" them.

" Q. Will you address him now as you did then?

" Objected to."

* * * * (page 86 of Record.)

A
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" O. Will you speak some of. the words if you can that

he spoke in English?

'' A. I could not.

" O. You cannot remember any words of any conversa-

tion he ever had wath you in English?

" A. No, sir; it is too long ago.

'' Q. You swear he can speak English?

" A. He cannot speak English, but you can make him

understand."

''' * * * (page 86 of Record.)

How large a place is that drug store?

It is a little place.

About how manv feet wide would vou sav it was?

"A

"A

"A
"Q

"A

Six or eight feet wide.

And how long?

Ten or twelve feet long. I should judge.

How many Chinese were there around there?

I see a lot of Chinamen coming in and going out.

What did you ever see this Chinaman doing there

other than standing around?ther

" A. Nothing.

" Q. You say that Mr. Jossey did not say anything to

you at all?

" A. Nothing.

" Q. Didn't you state at that time to Mr. Jossey or to

Mr. Black that you did not know anything about the China-

man other than that you had seen him around that store?

" A. Acting as a proprietor at the store.

" Q. Did you make such a statement that you did not

know anything about the Chinaman other than seeing him

around that store?
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" A. That is all.

" O. ^'ou were not frightened at Mr. Jossey, were you?

" A. Xot frightened at all. no; but I did not want to lay

" myself liable for a Chinaman.

" Q. You knew as a matter of fact that there was no lia-

" bility if you testified to the truth?

" A. Yes, sir."

Thomas J. Black. Collector of Customs, as a witness on

behalf of the government. (Page 91 of Record.)

*' Q. Mr. Black, you are the Collector of Customs in

" this city?

" A. I am.

" Q. And have been for how long?

" A. Over five years.

" Q. Mr. Black, you may state to the Court the circum-

" stance of the examination which was had of this Chinaman,

" Gin Fung.

" A. Yes. sir; he was examined at the custom-house.

" O. By whom?

'* A. Myself.

" Q. You as collector?

"A. Yes, sir.

" O. You examined all of the witnesses, did you, per-

" sonally?

" A. Yes, sir.

" Q. And also all of the witnesses that was presented?

" A. I heard the testimony that was acted on.
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" Q. Did you act on any other testimony than the testi-

" mony you took yourself?

" A. No, sir.

" Q. I will ask you what conclusion }ou arrived at after

"your examination?

" A. I refused the Chinaman to land.

" Q. I will ask you to examine the indorsement upon

" the certificate, where it is refused July 8. 1898, and state

" wdiether it was put there by you or under your direction?

"A. I authorized it."

Cross examination (page 92 of Record).

" Q. What witness did you examine, Mr. Black?

" A. I examined Mr. Myers and Mr. McCarver, I think

" his name is?

" Q. The questions were in English of both men?

" A. Yes, sir.

" Q. What do you mean when you say you examined
" them?

"A. I questioned them personally as to this Chinaman

" as a merchant.

" Q- What questions did you ask him other than swear

"him?

" A. I asked him the questions I generally ask all of

" them, whether they knew him as a merchant, how^ long, and

" if he knew^ him a year before he went away, and whether he

" knew him to do any manual labor, and questions of that

" kind.

" Q- Wlio was present at the time you were asking those

" questions?

" A. Well, there was a stenographer present taking down

"the notes, as she does in all cases; the Chinese inteq^reter.
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" Mr. Lappeus. was present; the Chinese Inspector, Mr. Jos-

" sey. and I don't recollect who else was present.

" Q. You heard Mr. Jossey examine these witnesses?

*' A. Mr. Jossey did not ask any questions of the wit-

" nesses until I got through with them; my deputy called me
" to the door, there to ask me something—I don't recollect

" what; but I examined these men. and in my judgment the

" testimony was not sufficient—I said I did not want to work
'* any hardship to the Chinaman, and I told them that I would

" give them until tomorrow morning to produce witnesses,

'' and the next morning they had not brought their witnesses,

" and I refused the Chinaman to land.

" Q. Who did you tell that?

" A. This man and the young attorney that was with

" them.

" O. That was the man, Mr. McCarver?

" A. Mr. McCarver, and I would not be positive about

''the other young man; I should think there was a young

"man with them that seemed to be conducting the case; I

" would not swear to that positively, but, to the best of my
" recollection, there was.

" Q. Did you hear Mr, Jossey ask them some questions,

'' Mr. Myers and Mr. McCarver?

" A. I think Mr. Jossey asked them some questions

" while I was talking to the deputy, after I got through with

*' them.

" Q. After you got through with them and left the room,

" you mean?

" A. I just stepped to the outside door and talked to my
" deputy. I had explained to them before that I had to refuse

" the case on the ground of insufficiency of testimony—Mr.

" Myers' testimony did not cover the case—and if they would
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" bring me testimony by tomorrow morning I would con-

" tiniie with the case.

" Q. This was told to Gin Fung?

" A. I told it in his presence.

" Q. To whom?

" A. The man that w-as conducting the case."

Cora B. Willits, witness on behalf of the government,

page 114 of Record. =1= ^i^ * *

" Q. What, if any, of^cial position do you hold in the

" office of the Collector of Customs of this district?

" A. Clerk and stenographer.

'* Q. How long have you occupied that position?

" A. Over four years.

" Q. I will ask you whether you were present at the

" examination of Gin Fung by Collector Black at the time

" the Collector was determining the right of said Gin Fung to

" land from the steamer Braemar as a merchant?

" A. Yes, sir.

" O. Who conducted the examination?

" A. Collector Black.

" Q. Did he examine the witnesses in person?

" A. Yes, sir.

" Q. What determination, if any, did Collector Black

" announce at that time, at the time of the conclusion of the

" examination, if he made any announcement as to his con-

" elusion upon the right of this Gin Fung to land?

" A. Insufficiency of testimony and— (Interrupted.)
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"A

"A
"Q

"A

I mean what conclusion did he arrive at?

He refused him.

At the time of the examination?

Yes, sir.

How many witnesses were called?

Two. 9

Who were they, if you remember?

Mr. George Myers and Mr. McCarver; I don't"A
" remember his initials.

" Q. Did Mr. Black conduct the examination of both of

" these witnesses?

" A. Yes, sir."

* * * * (page 115 of Record.)

" Q. ^Vhat, if anything, was said by Mr. Black, either

" to the witness on behalf of the Chinaman or Mr. Bleick,

" who appeared for him, or to the Chinaman about giving

'* them permission to offer further testimony?

" A. Mr. Bleick brought the young man down, and

" after they were examined one of them did not seem to know
" much about him being a merchant, and Mr. Black refused

" the Chinaman landing, and I think afterwards Mr. Bleick

" telephoned about it, and Mr. Black told him that he could

" bring another witness and he would re-open the case; that

" is, not personal information.

" Q. Did he fix the time?

'' A. I arranged the time in the first place.

" Q. Did Mr. Bleick or any one on behalf of this China-

" man produce any more witnesses for examination?

" A. No, sir."

^ ;1< >i; ;|; sj; jK 5i; :<c
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C. O. Lappeus, witness on behalf of the government, page

129 of the Record.

T^ ;1« * * * * * *

" O. 1 will ask you whether you were present at the

" examination of (jin Fung by Collector Black at the time

" said Collector was determining the right of said Gin Fung
" to land within the United States from the steamer Braemar

" along the early part of July?

" A. Yes, sir.

" Q. In what capacity were you there?

'* A. As interpreter.

" Q. Sworn as such?

" A. Yes, sir.

" O. To whom did you interpret the questions?

" A. To the Collector.

" Q. The questions, to whom did you interpret them?

" A. The Chinaman.

" Q. Who?
" A. Gin Fung.

" O. To whom did you interpret the answers?

" A. To the Collector and Mrs. Willits.

" Q- Who conducted the examination?

" A. Collector Black.

" Q. Did any one else participate in conducting the

" examination proper?

"A. Mr. Jossey asked the applicant a few questions

" when the Collector had finished his examination.

" Q. Was that before or after the Collector had con-

" eluded his examination?

" A. After he concluded.
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" Q. What witnesses did Collector Black examine on

'* behalf of Gin Fung at that time?

" A. Mr. Myers and Mr. McCarver.

" O. \A^as Gin Fnng also sworn as a witness in his owm
" behalf?

" A. Yes. sir.

" Q. You interpreted the oath to him?

" A. Yes, sir.

" Q. And interpreted his answer to the Collector?

" A. Yes, sir.

" Q- Were there any other witnesses there than the ones

" that you have spoken of in behalf of the defendant?

" A. Not that I saw; no, sir.

" O. Were you present until the conclusion of the ex-

"amination?

^' A. I was."

In order that the Court may fully understand the char-

acter of this so-called drug store of which the petitioner

claimed to be a joint proprietor, and also as to effecting the

weight of the testimony of Bert Jackson, who testified that he

visited this place from 150 to 200 times in two years, see

page 84 of the Record.

I desire to quote from the testimony of John Kerrigan,

page 132 (page 133 of Record).

" O. How long have you lived in this city?

" A. Nineteen years.

" Q. What has been your employment for a few years

'' last past?

" A. Well, I have been police officer.
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" y. You have been upon the detective force?

" A. Yes, sir.

" Q. How long were you police officer in the City of

*' Portland?

" A. About seven years.

" Q. I will ask you whether or not you are acquainted

" with the Chinese quarters on Second street?

" A. Yes, sir.

" O. 1 will ask if you know where Young Wah Tong
" Company's place of I)usiness is, No. 83 Second street?

" A. I do.

" y. I will ask if you know what the reputation of that

'' place is for being an opium joint?

" A. Well. 1 do from my own experience.

" y. What is that reputation?

" A. It has the reputation of being an opium joint.

" y. I will ask if you have any personal knowledge of

" the place as to there actually being a joint in there?

" A. I have; yes.

" y. You may state what that was to your own knowl-

" edge?"

" A. Well 1 have been piloting visitors through China-

" town and on different occasions I have seen them in that

" back room; not only that place but half a dozen other places

" where they smoke.

" y. Was opium being smoked there?

" A. Yes, sir; there was— I was piloting a class from the

" high school; Private Snow was with me at the time."



Frank Snow, witness on behalf of the government, page

137 of the Record.

" Q. \\'hat has been your occupation for the last year?

" A. I was connected with the police station.

" Q. For how many years?

" A. Nine years.

" Q. In what capacity?

' A. I was city detective, captain and police officer.

' Q. Air. Snow . are you acquainted with the place at 83
" Second street, known as Young Wa Tong Company?

" A. Yes, sir.

" Q. What do you know what the reputation of the

" place is as to being a place where opium is smoked?

" A. Yes, sir.

" Q. What is that reputation?

" A. An opium joint.

" Q. Have you ever had any personal knowledge of the

" fact of opium being smoked in there?

" A. Yes, sir.

"Q. You may state the fact?

" A. I have seen them smoking in there.

" Q. About how often would you say?

*' A. The last occasion was when Detective Kerrigan

" and myself were taking these visitors through Chinatown,

" and took them in that place; we went through that store,

" and in the backroom they were smoking. They wanted to

" see an opium joint and we showed them one. That place

" was generally known around that vicinity to the residents

" and police headquarters as an opium joint."
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Ij. F. Jossey, witness on behalf of the government, page

141 of Record.

" Q. What official position do you hold under the

" United States—?

" A. Chinese Inspector.

" Q. In what department?

" A. Treasury Department.

" Q. How long have you been acting in that capacity?

"A. About five years; it will be five years in Septem-

" ber."

" Q- What are your duties as such Chinese Inspector

" generally?

" A. (jenerally to investigate the Chinese exclusion act.

" Q. I will ask you whether or not you were present at

" the examination of the Chinaman landing here by Collector

" of Customs Black, as such being determined by him to land

" in the United States as merchants from the steamer Brae-

" mar, on or about the first of the month?

" A. Yes, sir.

" Q- Who conducted the examination of the witnesses

" as to the right of Gin Fung to land?

" xA. Collector Black.

" Q. You may just state briefly to the Court what i:»art.

" if any, you took in that proceeding; what you did and what

" Mr. Black did?

*' A. When Mr. Black concluded his examination of Mr.

" Myers and Mr. McCarver—I was present during the whole

" time of the examination, sitting back—reclining, rather

—

" on the sofa next to the \Nindow back of Mr. Black. Mr.
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Black swore the two witnesses, and proceeded to examine

Mr. Myers— 1 probably am not answering your question.

" Q. Go ahead.

•' A. And Mr. Black examined Mr. Myers, a very short

examination, because when he reached the proposition of

his knowledge of the petitioner he excluded Mr. Myers'

examination, saying his testimony would not cover the

case; he then proceed to examine Mr. McCarver, and after

he had concluded the examination of Mr. McCarver either

Mrs. Willits or him said: '1 am now ready to make the affi-

davits/ to me—this is the last thing that takes place in the

examination, is the affidavit of the witnesses, and Mrs. Wil-

lits asked the question if she should take the affidavit of

Mr. Myers, and he said no, it was not necessary; about that

time Mr. Pike called Mr. Black or said something to Mr.

Black—1 am not sure now, I was not paying close attention

to him—and Mr. Black turned to me and said, now there

is the witnesses, if you wish to ask them any questions; and

he stepped to the door; I did not see whether he stepped

inside or outside of the door. Anyway, he was within a few

feet of me where 1 was sitting, and there was nothing par-

ticular that 1 wanted to ask either one of them, although I

did not think Mr. Myers properly understood the Collector,

and I asked a question or two of Mr. Myers specifically, so

that if he answered it in the affirmative I would call the

Collector's attention to it when he came back, and it would

probably allow Mr. Myers' testimony. I asked him then as

to his knowledge of this man prior to his going away, and

I saw that he understood the Collector on the question, and

did not say anything further to Mr. Myers.

" Q. Did you participate in the examination prior to the

time Mr. Black had concluded his examination?
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" A. Not at all.

" Q. Now, it has been testified to Ijv Mr. Bleick and that

other witness, Jackson, about the conversation in question

you had with them the next morning about lo or 1 1 o'clock

in the hallway outside of the Collector of Customs' door;

you may state what that conversation was as nearly as you

can?

" A. I had ])een in the Collector's office. My recollec-

tion is that I was coming out of the Collector's ofifice, going

back to your ofifice. I was prepared to go to Astoria that

day, and after a short conference with the Collector, and

when I did this I found this young man. Bleick. I believe

.you call him. and Don Side was standing on the other side

of the door, and Mr. Bleick asked me—I think the question

was: 'Can I take in my witness now?' or either that or

'Was Mr. Black in the ofifice?' It was one of those two

questions. I don't remember which it was. I told him cer-

tainly he could take his witness in and pointed to a young

man back of him some feet away. I looked round and seen

no one in the hallway but he and Don Side and a youth

standing some feet away, back of this young man.

I asked him if that was his w'itness, and he said yes. Well,

I studied for a moment whether T should say anything to

him or not. the youthfulness of the young man who was

conducting the case and the youthfulness of the witness

struck me as being very peculiar; I had never in all my ex-

perience in Chinese cases seen two boys engaged in the

landing of a Chinaman before. And I said to this young

man. not the witness, but to young Mr. Bleick: 'Now, what

am I going to say to you from, to keep your witness from

going before the Collector, but as an ofificer I feel that I

ought to say to you that you ought to be very particular

how you get young boys to come here and testify in these
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"cases.' I said: 'Vou probably know that perjury can l^e

'' committed before the Collector as well as in the courts, and

" if you were to induce a young boy to come here and testify

" to anything that was false, and it should be discovered after-

' wards and be arrested afterwards for perjury, it w'ould

'* always cast a cloud over his life.' And then repeated: 'You

"don't understand me; if this young man knows anything

" about this Chinaman as a merchant, have him go in and

" testify, but if he does not, don't take advantage of him.'

*' The young man. the witness, then stepped up and said:

" 'Well, the only thing I know about the Chinaman was that

" 1 have seen him standing in that place'; and I said to him

" that kind of testimony certainly would not do any harm,

" and I came away and left them standing there in the hall-

" way.

" Q- Were you unkind in your manner towards them?

'' A. Just as kind as I knew how to be.

" Q. Were you attempting to prevent them from testi-

" fying?

" A. Not at all ; on the other hand, tried to have my con-

" versation with them as a personal interest.

" Q. Does your position or salary depend on that?

" A. Not at all.

" O. Had you been detailed to look up the evidence in

" this case by any one, this particular case, before the exam-

" ination?

" A. I had not.

" Q. How did you hap])en to be present that afternoon?

" A. 1 was present during all of those examinations by

" request of Collector Black."
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Petitioner's exhibit "B" being extracts of the testimony

given by the witnesses l^efore Collector Black at the time of

the hearing of the a])p]ication of Cjin Fimg to be landed in

the United States.

ASSIGNMEXT OF ERRORS.

Appellant claims that the Circuit Court erred in issuing

the writ of habeas corpus in the first instance, as the petition

for the writ declares upon its face that the Court had no

jurisdiction, as the petition alleged that a hearing was had

before the Collector of Customs, and that the applicant had

been rejected, and did not show that he was in any way

deprived of his right to appeal to the Secretary of the

Treasury.

Error of the Court in refusing to set aside the findings of

fact and conclusions of law of the special referee appointed

therein, for the reason that the first, second, fourth, fifth,

sixth, seventh, ninth, tenth, eleventh, twelfth, thirteenth,

fourteenth and fifteenth findings of fact made by said special

referee were not justified by, and were contrary to, the evi-

dence taken before said referee.

Fourth—Error of the Court in refusing to set aside the

first, second, third, fourth, fifth, seventh and eighth conclu-

sions of law, made and found by said special referee, for the

reason that said conclusions of law were not sup])orted by

either findings of fact or testimony given in said case before

said special referee, and are contrary to law.

Fifth—IV) the findings of fact found and entered by the

circuit court upon the final hearing of said cause, as follows,

towit:
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" And it appearing to the Court that the said petitioner,

Gin Fung, was a mem]:)er of the firm of the Young Wah
Tong Company, druggists, doing Inisiness at No. 83 Second

street, in the City of Portland, State of Oregon; that he was

an actual and bona fide merchant and member of said firm,

and engaged in said business in said firm for one year pre-

vious to his departure for the Empire of China;" for the

reason that the said findings of fact were not supported by,

and is contrary to. the evidence taken in said cause.

Sixth—To the findings of fact made by said Court, as fol-

lows, towit: "That he went to China about November, 1896.

with the intention of returning to this country; that on or

about the first day of July, 1898, said petitioner did so return

to this country, and arrived at the City of Astoria, State of

Oregon; that he has been at all of the times during his said

absence from this country, and now is, a member of the firm

of Young Wah Tong Company, doing business as druggists

at No. 83 Second street, in the City of Portland, in the State

of Oregon;" for the reason that said finding of fact is not justi-

fied by, and is contrary to, the evidence taken in said cause.

Seventh—Error of the Court in making and finding the

following finding of fact, towit: "That upon his return to

this country, as aforesaid, he was, without opportunity to

prove his right to land, denied permission to land by the

Collector of Customs for the District of the Willamette; and

that he is now illegally restrain.ed of his liberty by one Ed-

ward Porter, master of the steamer Braemar;" for the reason

that the said finding of fact was not justified by, and is con-

trary to, the evidence taken in said cause.

Eighth—Error of the Court in entering the following

judgment, towit: "It is therefore now here ordered and

adjudged that the prayer of said petitioner be granted, and
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that the said petitioner, Gin Fung, be, and is hereby, dis-

charged from the detention and restraint complained of in

his said petition;" for the reason that said judgment is

contrary to law, and not supported by the evidence of the

findings of fact in said cause.

Ninth—Error of the Court in giving and entering a judg-

ment discharging defendant from custody and denying the

right of the United States to deport said defendant, and hold-

ing that said defendant was entitled to remain within the

United States.

Tenth—Error of the Court in refusing to deport said Gin

Fung from the United States.

POINTS AND AUTHORITIES.

Authority under which the Collector of Customs was act-

ing is Section 2 of Act of Congress approved November 3,

1893, Vol. 28, United States Statutes at Large, page 7, the

material part of which of this controversy provides as follows:

" Section 2. The word laborer or laborers, wherever

' used in this act, to which this is an amendment, shall be

" construed to mean both skilled and unskilled manual labor-

" ers, including Chinese employed in mining, fishing, huck-

" stering, peddling, laundrymen, or those engaged in taking

" or otherwise preserving shell or other fish for home con-

" sumption or ex])ortation.

" The term merchant, as employed herein, and in the acts

" of which this is amendatory, shall have the following mean-

" ing, and none other: A merchant is a person engaged in

" buying and selling merchandise at a fixed place of business.
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" which business is conducted in his name, and who during
•* the time he claims to be engaged as a merchant does not
" engage in the performance of any manual labor, except
• such as is necessary in the conduct of his business as such
" merchant.

" Where an application is made by a Chinaman for en-
" trance into the United States on the ground that he was
" formerly engaged in this country as a merchant, he shall

" establish by the testimony of two credible white witnesses
'' other than Chinese the fact that he conducted such a busi-

" ness as hereinbefore defined for at least one year before his

" he was not engaged in the performance of any manual labor
" departure from the United States, and that during such year
" except such as was necessary in the conduct of his business

" as such merchant, and in default of such proof shall be re-
' fused landing."

Upon August 1 8, 1894, it was enacted: "In every case

w^here an alien is excluded from admission into the United

States under any law or treaty now existing, or hereafter

made, the decision of the appropriate customs or immigration

ofificer, if adverse to the admission of such alien, shall be

final, unless reversed on appeal to the Secretary of the Treas-

ury."

28 Statutes at Large, page 390.

The question now presents itself to the Court as to

whether or not there was such a hearing accorded to peti-

tioner as was contemplated by the section of the statute last

above quoted
; if such a hearing was had before the Collector

of Customs, Circuit Court was without jurisdiction to hear

or determine petitioner's cause upon habeas corpus.
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Under liead of the appropriation act of August 18,

J 894, 28 Statutes at Large, page 390, contains the following

clause:

" In every case where aliens are excluded from admission

" into the United States under an\' law or treaty, now existing

" or hereafter made, the decision of the api)ro])riation, immi-

gration or customs officers, if adverse to the admission of

' said alien, shall be final, unless reversed on appeal to the

' Secretary of the Treasury."

It is within the power of Congress to exclude aliens from

coming to the United States, and to prescribe under what

conditions those that are domiciled in the United States may

remain here.

Nishimura Ekum vs. United States, 142 U. S., p. 651.

Fong You Ting vs. United States, 149 U. S. 698.

Lem Moon Sing vs. United States, 158 U. S. 538.

The decision of the Collector of Customs denying the

right of Chinese immigrants to land in the United States is

final unless reversed upon appeal to the Secretary of the

Treasury.

Lem Moon Sing vs. United States, 158 U. S. 538.

In re Chin Yuen Sing, 65 Fed. 571.

In re Lee Yee Sing, 85 Fed. 635.

•n re Leong Youck Tong, 90 Fed. 648.

The Collector of Customs is not bound to hear cumula-

tive evidence upon any ])oint in re Leong Youck Tong, 90
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Fed. 648. The return of the Collector of a writ of habeas

corpus that he has decided adversely to the applicant is a

decision, though one may not have been rendered before,

and is conclusive.

In re Chin Yuen Sing, 65 Fed 571 on re-hearing,

page 572.

And a Chinese person applying for admission inro the

United States as a merchant must show by two credible

witnesses other than Chinese, among other things, that he

conducted the business in which he was engaged either in his

own name, or in the firm name of which his own was a part.

In re Quong Gin, 61 Fed. 395.

In re Yee Lung, 61 Fed. 641.

In re Louie Soon, 61 Fed. 643.

ARGUMENT.

We contend that the evidence of all the persons present

at the time of the examination of Gin Fung at the Collector

of Customs' office establishes beyond any controversy that

there was a hearing accorded him by Collector Black; that

a time and place was fixed for him to appear with his wit-

nesses to prove his merchant character; that he did present

two white witnesses, George McCarver and young Myers;

that they were both sworn and both testified; that the testi-

mony of said -witnesses was unsatisfactory to the Collector of

Customs, as young Myers could not testify that he had known

him a year prior to his departure, and apparently only known
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him as working in his father's cannery. The testimony of

McCarver was only to the efifect that he had seen him in

and around the druo- store, and he had knowledge that he was

owner or proprietor. The collector then announced that the

testimony was insuf^cient. The attorney for Gin Fung, who

was present at said hearing, testified on page 65 of the record,

as follows:

"Q. What, if any, opportunity was given to produce ad-

" ditional testimony?

"A. None at that time.

"Q. When did that come up?

"A. I 'phoned Mr. Black in the afternoon of that same
" day, asking him \\hat disposition he was going to make of

" the case.

"Q. What case?

"A. Oh, this case. Gin Fung; and he said there was only

" one witness examined, and they could not do anything, that

" is what I understood him to say, and I asked him if I could

" produce any more witnesses and he said, Well, if I got them
'~ down there before 4 o'clock.

"Q. That afternoon?

''A. The way I remember it—and, well, I could not get

*' down there, so I found the witness and went down to the

' boat that night, that same night, and I understood Mr. Jos-

" sey was down to the boat."

As it was the duty of the applicant to produce at the time

and place two credible white witnesses who could testify to

his merchant character, and that he had not done any manual

labor for one year prior to his departure, and that he was a

member of the firm in which his name appeared in whole or

in part. The applicant did not produce the witnesses at the
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Ijnie and place fixed by Mr. Black, to-\vit, 4 o'clock that af-

ternoon. Mr, Black thereupon rendered a decision, and

further adhered to his former decision refusing a landing to

the applicant.

Judge Gilbert in the case of Leong Youck Tong, cited

supra, page 650 of the opinion, says, "Whether the evidence

was suf^cient to sustain that conclusion it is unnecessary to

consider." This Court has no jurisdiction to determine the

question whether or not the petitioner offered to the collector

the proof that he was a merchant. The method to be fol-

lowed by the collector in arriving at his decision is not pre-

scribed by law; he was not obliged to hear or to permit the

presence of counsel for the petitioner, and was not prohibited

from announcing a decision thereafter taken in the form of a

deposition or hearsay evidence on which he had arrived at

his conclusion. He might, if he choose, refuse to hear cumu-

lative testimony upon any point, and was not required to con-

form his proceedings to what is known as "due process of

law."

So, therefore, we contend that when the applicant pre-

sented to the collector two white witnesses to testify as to

his merchant character, and their testimony was insufficient,

he was not bound to allow them to bring other witnesses; it

was their duty to bring their best evidence and all their evi-

dence upon the first hearing. In fact, the treasury depart-

ment forbids the collectors to hear any other testimony on

behalf of the applicant except the two credible white wit-

nesses by order of the treasury department No. 21 183, page

1035 of the Treasury Decisions. Vol. i, No. 22. dated Thurs-

day, June I, 1899, which order reads as follows:

'Tn answer to the inquiry contained in your report of the

•
1 8th instant, you are informed that your action upon the
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application of Chinese for admission to the United States

' at your port should be based upon the papers presented to

you by such Chinese upon their arrival, supplemented by

' the facts developed by your ej^amination of the applicants

' and your investigation upon the subject. Section 6 of the

act of July 5, 1884, prescribes that the certificate referred to

' therein 'shall be the sole evidence permissible on the part

of the person so producing the same to establish a right of

' entry into the United States.' Section 2 of the act of No-
' vember 3, 1893. requires that a returning Chinese merchant

' 'shall establish by the testimony of two credible witnesses'

' other than Chinese, the fact that he conducted such busi-

ness for at least one year before his departure from the

United States,' etc.

" No other testimony than that prescribed by statutes, on

' the part of the applicants, should be considered by you, but

' you should by examination and investigation disprove their

' claims if there is any reason to believe the statements made

in the certificates or affidavits of witnesses in behalf of the

' applicants are untrue.

" Evidence in behalf of the applicants other than that pre-

' scribed by law should only be accepted by you for transmis-

*' sion to the department with appeals from your decision de-

" nying admission to the applicants."

It is now contended that because the witness Jackson was

met in the hallway the next morning after the case had been

disposed of and after Gin Fung had been remanded to the

custody of the master of the ship for deportation, by a Chi-

nese inspector, who told him that he did not like to see a

young man cast a cloud over his future, and that a man was

going to be arrested that day for perjury, which was not in

the presence or hearing of Mr. Black, and that the young
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man did not go in and testify when there was no testimony to

be taken when the time of trial had gone by and a decision

had been rendered, and the Chinaman in accordance with the

law was remanded to the vessel, that he had not such trial

and hearing as the law prescribes, it would be a very strange

doctrine to contend that the judgment of the Court already

rendered could be vitiated by one of its bailiffs or officers tell-

ing the witness to l)e careful what he testified to. or words

to that effect.

And further than this, the young man Jackson does not

appear in the light of a credible white witness. The testi-

mony of the two reputable ex-of^cers established that this

so-called drug store was run in connection with an opium

joint, and that this young man in company with others visit-

ed the place from 150 to 200 times within two years; it is

not prol^able that he went there from curiosity, and such

affection as he seems to have had for Chinese, the Court

knows does not exist between Americans and Mongolians.

But if Bert Jackson's testimony had been before Collector of

Customs, even though he were a credible witness, can this

Court say that the Collector of Customs would be justified in

admitting this petitioner to the United States upon his evi-

dence in connection with that of McCarver? Where Jack-

son says, upon page 87, that he had made the statement that

he did not know anything about the Chinaman other than

he saw him around the store. And I submit that taking

such testimony as I have indicated before, that of Mr. My-

ers and the petitioner himself, that there is not any court that

would say it was convinced beyond a reasonable doubt that

the petitioner was entitled to land as a returning merchant

within the United States. And upon the point that petitioner

was being hurried away to China without an opportunity to

appeal, I desire to call the attention of the Court to the fact
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that he is Hmited by law to two days within which to com-

mence his appeal. All of the testimony tends to show that

his examination was had upon the eighth day of July, and

that the writ of habeas cor])us was not issued until the

eleventh day of July (page 4 of the record), or one day after

the expiration of the time for appeal, and that Gin Fung M^as

still within the United States after his time for appeal had ex-

pired, and that no stej^s had been taken within the time al-

lowed for taking an appeal toward effecting one. The stat-

ute does not require petitioner to be kept in the custody of

the collector after a denial of his right to land. But it is his

duty to deny his landing if he is convinced that he is not en-

titled to land, and to leave him in the custody of the master

of the ship. There is no law that prescribes that the master

of a ship shall delay sailing for two days or any other length of

time, nor has the collector any authority to direct him so to

do, in order to give the applicant a chance for appeal. The

cases cited by the Circuit Court upon this proposition were

decided upon different grounds.

The case in re Monaco et al., 86 Fed., page 117, cited by

Judge La Combe, was a case where the immigration officers

declined to admit the applicant; that the petitioner appealed

to the Secretary of the Treasury, but the immigration officers

refused to forward the necessary papers to the secretary,

thereby denying him of his right to appeal. Also the case in

re Moses, 83 Fed., page 995, where the wife of an alien and

his five children under ten years of age were excluded be-

cause two of the children were suffering from contagious dis-

ease, and that the mother and three children were persons

likely to become a public charge, and were all denied admis-

sion; in this case the writ of habeas cor])US was dismissed, as

the court held it had no jurisdiction.
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In re the case of Corn and Ehl, 87 Fed. 314, also cited by

the Circuit Court below, was a case where the board of special

inquiry found that the applicant was an alien intending to

land in the United States, and was a person likely to become

a public charge, and as such was a class of aliens excluded

by law, in accordance with Department Circular No. 172,

dated October 19, 1897, which department circular,

as the opinion shows, provided as follows: "Any minor alien

suffering with such loathsome disease, if accompanied by its

parents, one parent should be returned with such alien as its

natural guardian or protector." The court held that such

regulation was in conflict with law, and the reason given by

the board for excluding the alien was not a legal one. The

mother was referred back to the clerk of the court with in-

structions to give the relator an opportunity to show that

she was not within the excepted class of immigrants.

We therefore submit to your Honorable Court that the

applicant. Gin Fung, had a hearing before the collector; that

the witnesses he produced in his own behalf were examined;

that he gave his own testimony; that he was represented there

by counsel; that his counsel was informed that the evidence

was unsatisfactory; that the counsel had an opportunity to

present further testimony at 4 o'clock of the same day; that

the said opportunity was accorded; that he failed and neg-

lected to appear there at that time with any witnesses, and

that in accordance with the law the said collector at said time

remanded the said Gin Fung to the custody of the master of

the vessel ; that the applicant was not embarrassed or hindered

in any manner in pei^ecting his appeal to the Secretary of the

Treasury ; that he did not bring his writ of habeas corpus un-

til after the time for appeal had expired; that he never did

present any other witness or witnesses to the Collector ot
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Customs; that the Collector of Customs never at any time re-

fused to hear any testimony offered.

We further submit that an ex»amination of the testimony

offered on the day of the hearing was insufficient, and that

the testimony of the additional witness, Bert Jackson, a con-

fessed visitor of the opium joint, did not in any way strength-

en the case.

In view of the fact that Judge Morrow has in three cases

held that under the exclusion act it is necessary that a name

of the merchant seeking admission should in some manner

appear in the firm name, we also submit this point to your

Honorable Court for your consideration, although Justice

McKenna in 62 Fed., page 914, held the contrary doctrine.

As appears affirmatively in this case, the name of Gin Fung

did not appear anywhere in the firm name.

We therefore submit that the decision of the lower court

in issuing the writ of habeas corpus discharging the defend-

ant from custody and adjudicating that he was a merchant

was erroneous.

Respectfully submitted.

JOHN H. HALL,
U. S. Attorney.

rtCOSON CO., PORT


